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Trademark Trial and Appeal Board

In re US Airways, Inc.

Serial No. 75/536, 451

Bruce J. Goldner and Ronald J. Turiello, Jr. of Skadden,
Arps, Slate, Meagher & Flomfor US A rways, Inc.

G etta Yao, Trademark Exam ning Attorney, Law Ofice 110
(Chris A F. Pedersen, Managi ng Attorney).

Bef ore Hohein, Walters and Rogers, Adm nistrative Trademark
Judges.

Qpi nion by Walters, Adm nistrative Tradenmark Judge:

US Airways, Inc. has filed a trademark application to
regi ster the mark PREFERRED for “transportation services,
nanely, airline passenger services in the nature of a
frequent flier programhaving an elite tier offering a bonus
program for frequent air travelers, nanely, priority
boardi ng, check-in, seating and reservation services; ticket

upgr ades; augnented frequent flier rrileage.”’[:|

' Serial No. 75/536,451, in International Cass 39, filed August 14,
1998, based on use of the nark in comerce, alleging first use and use
in conmerce as of February 28, 1997.
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The Trademark Exam ning Attorney has finally refused
regi stration, under Section 2(e)(1l) of the Trademark Act, 15
U S C 1052(e)(1), on the ground that applicant’s mark is
nerely descriptive of its services.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

The Exam ning Attorney contends that the term PREFERRED
“conveys a sense of quality or excellence in the service
custoners recei ve when they achieve this level in
applicant’s frequent flier prograni; that PREFERRED “is a
frequently used termin the airline industry to describe a
hi gher | evel and nore desirable quality of service within
their frequent flier progranms”; and that PREFERRED i s
| audatory in this context and, thus, nerely descriptive in
connection wth the identified services. |n support of this
position, the Exam ning Attorney submtted excerpts of
articles fromthe LEXIS/NEXI S dat abase wherein the term
“preferred” is used by several different airlines to
identify a certain category of frequent fliers and,
generally, in reference to airline frequent flier prograns.
The followi ng are several exanples:

A spokesman for United | ater explained that the

X' s represented seats set aside for full-fare or

preferred frequent fliers, and so, did not

necessarily nean that those seats were sold. The
New York Tinmes, February 7, 1999.
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Frequent fliers on Delta, both she and John have
earned preferred status. Pittsburgh Post-Gazette,
January 24, 1999.

In Northwest’s case, [a free ticket is] a matter
of flying 25,000 mles in one cal endar year — not
an easy thing to do, if you don't fly for

busi ness. QO her prograns have simlar achi evenent
| evel s. Good things occur as an elite flyer, such
as upgrade coupons com ng your way and m | eage
bonuses. But only the very, very frequent fliers
get to appreciate all those preferred-status
perks. Capital Tines (Mdison, W), Septenber 15,
1996.

Forty percent of those surveyed said they are
enrolled in five or six frequent-flier prograns;
hal f of all the respondents are preferred nenbers
in only one program The Orange County Register,
Decenber 5, 1994.

The Exam ning Attorney al so submtted copies of eight
third-party registrations of marks including the term
PREFERRED, with a disclainmer thereof, for various services.
Anong these registrations is a registration (No. 2,282,991)
owned by this applicant of the mark DI VI DEND M LES PREFERRED
PLUS, with a disclainmer of PREFERRED PLUS, for the sane
services as in this case.

Applicant contends that its mark i s suggestive of its
services. Applicant describes its services as foll ows:

Since at | east February 28, 1997, applicant has

used its PREFFERED mark to refer to the elite

| evel of its frequent flier program Once a

menber achieves this elite |evel, that nmenber may

enjoy priority boarding, check-in, seating and

reservations services, as well as ticket upgrades
and augnmented frequent flier mleage. (Brief,

p. 2.)

Applicant’s mark nerely suggests a specific class
of service in which travelers may receive certain
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unspecified, preferential treatnent, and, as such,

the mark is suggestive, not nerely |audatory or

descriptive. (Brief, p. 7.)

In support of its position, applicant states that it
owns several registrations for marks incorporating the term
PREFERRED wi t h no di sclainmer thereof. Applicant also
subm tted, during prosecution of the application, a |ist of
14 third-party registrations, with copies thereof fromthe
Trademar k Scan dat abase, of marks containing the term
PREFERRED f or various services. Neither of these nethods is
an acceptabl e neans of subm tting evidence, whether of
applicant’s own prior registrations or of third-party
regi strations. But because the Exam ning Attorney did not
object to this evidence, we have considered it to be of
record. However, this evidence is of |limted val ue because
we cannot conclusively determ ne whether the registrations
contain disclainmers of the term PREFERRED or whet her the
mar ks are regi stered under Section 2(f) of the Trademark
Act, on the Supplenental Register or with disclainers.

The test for determ ning whether a mark is nerely
descriptive is whether the involved termimedi ately conveys
informati on concerning a quality, characteristic, function,
ingredient, attribute or feature of the product or service
in connection with which it is used, or intended to be used.

In re Engineering Systens Corp., 2 USPQd 1075 (TTAB 1986);

In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979). It is
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not necessary, in order to find a mark nerely descriptive,
that the mark descri be each feature of the goods or
services, only that it describe a single, significant
quality, feature, etc. 1In re Venture Lendi ng Associ at es,
226 USPQ 285 (TTAB 1985). Further, it is well-established
that the determ nation of nere descriptiveness nust be nade
not in the abstract or on the basis of guesswork, but in
relation to the goods or services for which registration is
sought, the context in which the mark is used, and the
inpact that it is |likely to nmake on the average purchaser of
such goods or services. In re Recovery, 196 USPQ 830 (TTAB
1977) .

In this case, we find that applicant’s own description
of its services and the use of the term*“preferred” in the
LEXI S/ NEXI S excerpts clearly support the concl usion that
applicant’s asserted mark, PREFERRED, is |audatory in
connection wwth an elite frequent flier status and, thus,
the termis nmerely descriptive in connection with
applicant’s identified services.

The evi dence regarding the term PREFERRED in third-
party registrations is conflicting and inconclusive. It
appears that even applicant’s own registrations are
inconsistent wwth respect to disclainers of the term

PREFERRED. Such inconsistency in third-party registrations
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is immaterial, as we are bound to decide this case based
upon the facts before us in this record.

In conclusion, it is our view that, when applied to
applicant’s services, the term PREFERRED i mredi atel y
describes, w thout need of conjecture or speculation, a
significant feature or function of applicant’s services, as
di scussed above. Nothing requires the exercise of
i magi nation, cogitation, nental processing or gathering of
further information in order for purchasers of, and
prospective custoners for, applicant’s services to readily
perceive the nerely descriptive significance of the term
PREFERRED as it pertains to these services.

Decision: The refusal under Section 2(e)(1l) of the Act

is affirned.
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